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Staff Interpretative Letter 2004-1

Rule 4350(i)(1)(D)(ii): Each issuer shall require shareholder approval ... prior to the issuance of designated
securities ... in connection with a transaction other than a public offering involving: ... (i) the sale, issuance
or potential issuance by the company of common stock (or securities convertible into or exercisable [for]
common stock) equal to 20% or more of the common stock or 20% or more of the voting power outstanding
before the issuance for less than the greater of book or market value of the stock.

Relevant Facts: In a proposed transaction (the “Proposed Transaction”), the company plans to issue
common stock equal to approximately 18% of its outstanding shares. The common stock will be priced at a
discount to the greater of the book and market value of the company’s shares.

Four months prior to the expected closing date of the Proposed Transaction, the company issued notes (the
“Convertible Note Issuance”) with the potential to convert into approximately 14% of the company’s total
shares outstanding on a pre-issuance basis at a discount to the greater of book or market value at that time.
Three months prior to the Convertible Note Issuance and six months prior to the Proposed Transaction, the
company issued shares of common stock equal to approximately 15% of its total shares outstanding on a
pre-issuance basis at a discount to the greater of book or market value at the time of the issuance.

There were no common investors for the three issuances, and none of the transactions was contingent upon
any of the others. In addition, the intended use of proceeds from the Proposed Transaction was for a
distinct business purpose, different from that of the other issuances, and none of the transactions was part
of the same financing plan as any other.

Issue: Will the Proposed Transaction be aggregated together with one or more of the prior issuances for
the purpose of determining whether or not shareholder approval will be required?

Determination: No. In this case, NASDAQ determined not to aggregate the shares to be issued in the
Proposed Transaction with either of the prior issuances because the investors in each transaction are
different, the purposes of the transactions and the use of proceeds are different, and the three transactions
are not contingent upon each other. Accordingly, NASDAQ would assess whether shareholder approval is
required for the Proposed Transaction based only on the shares issued in that transaction. Future
transactions that result or could potentially result in issuances of common stock will be reviewed by Staff,
who may determine that it is appropriate to aggregate such issuances with prior issuances, including those
discussed within.

This interpretation provides guidance based on the rules in effect at the time of issuance. Effective April 13,
2009, NASDAQ restructured and renumbered its listing rules. A table that maps the location of the old rules
to where they now reside is available. To view the table, please click here. No substantive changes were
made to the rules by this restructuring. To view the current Listing Rules, please click here. Please note
that other substantive changes may have been made since this interpretation was issued.


http://www.nasdaq.com/about/ListingRules_ReferenceTable.pdf
http://nasdaq.cchwallstreet.com/NASDAQTools/bookmark.asp?id=nasdaq-rule_5000&manual=/nasdaq/main/nasdaq-equityrules/

Staff Interpretative Letter 2004-3

Rule 4350(i)(1)(B): Each issuer shall require shareholder approval prior to the issuance of designated
securities ... when the issuance or potential issuance will result in a change of control.

Rule 4350(i)(1)(D)(ii): Each issuer shall require shareholder approval ... prior to the issuance of designated
securities ... in connection with a transaction other than a public offering involving: ... (ii) the sale, issuance
or potential issuance by the company of common stock (or securities convertible into or exercisable [for]
common stock) equal to 20% or more of the common stock or 20% of more of the voting power outstanding
before the issuance for less than the greater of book or market value of the stock.

Relevant Facts: In 2002, a company entered into an equity line of credit (the “2002 Transaction”), wherein
the company’s common shares and warrants were issued to the lender (the “Lender”) in exchange for cash.
The purchase price of the shares is determined based upon the market value of the shares at the time of
subsequent drawdowns, subject to a floor that is in excess of both book and market value at the time of the
agreement. Further, the terms of the 2002 Transaction prohibited the Lender from holding more than 9.9%
of the company'’s total outstanding shares at any given time. In 2003, the company made two drawdowns
on this equity line and issued common stock and warrants constituting approximately 18% of the company’s
pre-transaction shares.

Over one year later, the company entered into another financing transaction (the “2003 Transaction”) with
the Lender. Under the terms of this agreement, the company would issue additional shares to the Lender at
a discount to the market price of the shares. The 2003 Transaction represented 7.3% of the company’s pre-
transaction total shares outstanding.

The company plans to enter into an agreement with several investors, pursuant to which the company would
issue shares and warrants (the “PIPE Transaction”). In addition, the company would issue warrants to the
placement agent, and under certain circumstances, additional warrants to the investors. The warrants to be
issued in the PIPE Transaction have a cap as to the number that can be issued and are exercisable at a
premium to the market price on the date of the issuance. The PIPE Transaction would be completed
approximately two months after the 2003 Transaction.

Issue: Is shareholder approval required for the PIPE Transaction?

Determination: In this case, NASDAQ determined that shareholder approval for the PIPE Transaction
under Rule 4350(i)(1)(D)(ii) was not required. While the PIPE Transaction and the 2003 Transaction would
be aggregated for the purposes of Rule due to their close proximity in time and similar use of proceeds, the
two issuances constitute only 19.85%, as measured by the company’s total shares outstanding prior to the
2003 Transaction. NASDAQ would not include the 2002 Transaction in the aggregation because this
transaction was entered into over one year prior to the 2003 Transaction and at a price greater than book
and market value at the time of the transaction.

In addition, shareholder approval of the 2002 Transaction and the 2003 Transaction was not required under
Rule 4350(i)(1)(B) because of the ownership limitation on the Lender, whereby the Lender cannot hold more
that 9.9% of the company’s common stock or voting power. Accordingly, these transactions could not result
in a change of control.

This interpretation provides guidance based on the rules in effect at the time of issuance. Effective April 13,
2009, NASDAQ restructured and renumbered its listing rules. A table that maps the location of the old rules
to where they now reside is available. To view the table, please click here. No substantive changes were
made to the rules by this restructuring. To view the current Listing Rules, please click here. Please note
that other substantive changes may have been made since this interpretation was issued.


http://www.nasdaq.com/about/ListingRules_ReferenceTable.pdf
http://nasdaq.cchwallstreet.com/NASDAQTools/bookmark.asp?id=nasdaq-rule_5000&manual=/nasdaq/main/nasdaq-equityrules/

Staff Interpretative Letter 2004-5

Rule 4350(i)(1)(A): Each issuer shall require shareholder approval ... when a stock option or purchase plan
is to be established or materially amended or other equity compensation arrangement made or materially
amended, pursuant to which stock may be acquired by officers, directors, employees, or consultants.

IM-4350-5. Interpretative Material on Shareholder Approval for Stock Option Plans or Other Equity
Compensation Arrangements: Rule 4350(i)(1)(A) requires shareholder approval when a plan or other
equity compensation arrangement is established or materially amended. For these purposes, a material
amendment would include, but not be limited to, the following: (1) any material increase in the number of
shares to be issued under the plan (other than to reflect a reorganization, stock split, merger, spinoff or
similar transaction); (2) any material increase in benefits to participants, including any material change to: (i)
permit a repricing (or decrease in exercise price) of outstanding options, (ii) reduce the price at which shares
or options to purchase shares may be offered, or (iii) extend the duration of a plan; (3) any material
expansion of the class of participants eligible to participate in the plan; and (4) any expansion in the types of
options or awards provided under the plan. While general authority to amend a plan would not obviate the
need for shareholder approval, if a plan permits a specific action without further shareholder approval, then
no such approval would generally be required.

Relevant Facts: A company proposes to amend several stock option plans (the “Plans”) to extend the
exercise period for options upon termination of service from ninety days to thirty-six months, after the
retirement of an employee, but in no event, beyond the original expiration date of the option (the
“Amendments”). The Plans empower the compensation committee of the company’s board of directors to
determine the terms and conditions of any option granted, which specifically include the ability to extend the
exercise period of the options upon termination of service.

Issue: Would the proposed Amendments be considered material amendments to the Plans, and as such,
require shareholder approval pursuant to the Rule?

Determination: No. Under Rule 4350(i)(1)(A), the proposed Amendments are not material amendments to
the Plans. The proposed Amendments do not provide for a material increase in benefits to participants
because they are limited in scope, as they affect only retirees, and the exercise period in no event will
extend beyond the option’s original term. Additionally, the proposed Amendments would not result in an
increase in the number of shares to be issued under the Plans, an expansion of the class of eligible
participants in the Plans, or an expansion of the types of options or awards available under the Plans.

This interpretation provides guidance based on the rules in effect at the time of issuance. Effective April 13,
2009, NASDAQ restructured and renumbered its listing rules. A table that maps the location of the old rules
to where they now reside is available. To view the table, please click here. No substantive changes were
made to the rules by this restructuring. To view the current Listing Rules, please click here. Please note
that other substantive changes may have been made since this interpretation was issued.


http://www.nasdaq.com/about/ListingRules_ReferenceTable.pdf
http://nasdaq.cchwallstreet.com/NASDAQTools/bookmark.asp?id=nasdaq-rule_5000&manual=/nasdaq/main/nasdaq-equityrules/

Staff Interpretative Letter 2004-6

Rule 4350(i)(1)(A): Each issuer shall require shareholder approval ... when a stock option or purchase plan
is to be established or materially amended or other equity compensation arrangement made or materially
amended, pursuant to which stock may be acquired by officers, directors, employees, or consultants.

IM-4350-5. Interpretive Material Regarding Shareholder Approval for Stock Option Plans or Other
Equity Compensation Arrangements: Plans or arrangements involving a merger or acquisition do not
require shareholder approval in two situations. First, shareholder approval will not be required to convert,
replace or adjust outstanding options or other equity compensation awards to reflect the transaction.
Second, shares available under certain plans acquired in acquisitions and mergers may be used for certain
post-transaction grants without further shareholder approval. This exception applies to situations where the
party which is not a listed company following the transaction has shares available for grant under pre-
existing plans that meet the requirements of this Rule 4350(i)(1)(A). These shares may be used for post-
transaction grants of options and other equity awards by the listed company (after appropriate adjustment of
the number of shares to reflect the transaction), either under the pre-existing plan or arrangement or another
plan or arrangement, without further shareholder approval, provided: (1) the time during which those shares
are available for grants is not extended beyond the period when they would have been available under the
pre-existing plan, absent the transaction, and (2) such options and other awards are not granted to
individuals who were employed by the granting company or its subsidiaries at the time the merger or
acquisition was consummated. NASDAQ would view a plan or arrangement adopted in contemplation of the
merger or acquisition transaction as not pre-existing for purposes of this exception. This exception is
appropriate because it will not result in any increase in the aggregate potential dilution of the combined
enterprise. In this regard, any additional shares available for issuance under a plan or arrangement
acquired in a connection with a merger or acquisition would be counted by NASDAQ in determining whether
the transaction involved the issuance of 20% or more of the company’s outstanding common stock, thus
triggering the shareholder approval requirements under Rule 4350(i)(1)(C).

Relevant Facts: A NASDAQ listed company intends to acquire another company (“Target”). Under the
terms of the acquisition agreement, the company will assume the equity compensation plans of the Target
upon the effectiveness of the acquisition. The company plans to seek shareholder approval in connection
with the acquisition for the adoption and assumption of the Target's plans. If it does not receive such
approval, then the grants by the company after the acquisition will be subject to the following limitations: (i)
the time during which the shares will be available for grants will not be not extended beyond the period when
they would have been available under the Target plans, absent the transaction; and (ii) awards covering the
shares acquired in the acquisition will not be granted to individuals, who were employed by the company or
its subsidiaries at the time immediately prior to the consummation of the acquisition (the “Limitations”).

Issue: If the company acquires the shares from the Target’s plans for grants of awards under either the
Target's plans or the company’s plans, may pre-acquisition awards under the Target’s plans that are
cancelled, forfeited, lapsed or otherwise terminated before, at or after the acquisition, in accordance with the
provisions of the Target's plans, be available for future grants under either the Target’s plans or the
company's plans?

Determination: Yes. As set forth in IM-4350-5, shares available under plans acquired in acquisitions may
be used for post-transaction awards subject to the Limitations. In the acquisition, this includes shares that
become available (in accordance with, and to the extent permitted by, the provisions of Target ‘s plans) due
to the cancellation, forfeiture, lapsing or termination of outstanding awards.

Issue: If the company receives the requisite shareholder approval for the adoption and assumption of the
Target's plans and the shares available thereunder for use under a company plan in order to make grants to
company employees, would the Limitations apply?

Determination: No. The Limitations apply to the assumption of plans without shareholder approval. If
shareholder approval is obtained, then the Limitations do not apply unless the company chooses to include
them as provisions of the plans from which the awards would be made.

Issue: The company intends to make inducement grants following the transaction to persons who were
employees of the Target before the transaction. May the company satisfy the "inducement” grant exception
under Rule 4350(i)(1)(A)(iv), if an independent committee of the company’s board issues a "form" letter,
stating that the company will grant equity awards to such persons, where the letter specifies the maximum



term, exercise price (or method for calculating such — e.g., 100% of fair market value on the date of grant),
and vesting schedule, but states that the number of shares will be commensurate with the new employee's
job classification according to the company’s equity compensation policy?

Determination: No. In the case of a “form” letter sent generally to a target company’s employees, it is not
known whether the award was a material inducement to an individual’s entering into employment with the
company. Employees who received the letter may have the opportunity to accept the award even if they
would have entered into employment absent the award.

Issue: Can the company establish a new plan from which it could grant awards using shares available
under the Target’s plans?

Determination: Yes, provided that: (i) the terms and provisions of the newly created plan are not materially
different than those of one of the Target Plans or the company’s Plans; and (ii) the Limitations are satisfied
or shareholder approval is obtained. IM-4350-5 provides that shares available under plans acquired in
acquisitions may be used for post-transaction awards either under the pre-existing plan or arrangement or
another plan subject to the Limitations. In determining whether the newly created plan is materially different
from the Target Plans or the company Plans, NASDAQ would look to whether the differences would
constitute material amendments requiring shareholder approval under Rule 4350(i)(1)(A) and IM-4350-5 as
applied to plans outside of the merger context.

This interpretation provides guidance based on the rules in effect at the time of issuance. Effective April 13,
2009, NASDAQ restructured and renumbered its listing rules. A table that maps the location of the old rules
to where they now reside is available. To view the table, please click here. No substantive changes were
made to the rules by this restructuring. To view the current Listing Rules, please click here. Please note
that other substantive changes may have been made since this interpretation was issued.


http://www.nasdaq.com/about/ListingRules_ReferenceTable.pdf
http://nasdaq.cchwallstreet.com/NASDAQTools/bookmark.asp?id=nasdaq-rule_5000&manual=/nasdaq/main/nasdaq-equityrules/

Staff Interpretative Letter 2004-7

Rule 4200(a)(15): “Independent director” means a person other than an officer or employee of the company
or its subsidiaries or any other individual having a relationship, which, in the opinion of the company's board
of directors, would interfere with the exercise of independent judgment in carrying out the responsibilities of
a director.

Rule 4350(c)(4)(D): Independent director oversight of director nominations shall not apply in cases where
the right to nominate a director legally belongs to a third party. However, this does not relieve a company’s
obligation to comply with the committee composition requirements under Rules 4350(c) and (d).

Relevant Facts: A Governance Agreement exists between the company and Entity A that provides Entity A
with the right to designate directors to the company’s board. Two of the directors nominated, pursuant to the
governance agreement, are not employed by Entity A or its affiliates. Neither director has received any
compensation from the company other than for board service, nor do they fall under other provisions that
would disqualify them under Rule 4200(a)(15).

Two other directors nominated pursuant to the governance agreement received compensation, either
directly or indirectly, from the company for activities other than board service, in the prior fiscal year. One of
these directors received compensation in an amount less than $60,000 for consulting work. The company
may pay the director for consulting services in the current year in an amount less than $60,000. The other
director is “Of Counsel” to a law firm, which provides legal services to the company. For the past three fiscal
years, the law firm has not received fees from the company in excess of the greater of $200,000 or 5% of
the law firm’s consolidated gross revenues for each year.

Issue: Can the directors designated by Entity A be considered independent pursuant to Rule 4200(a)(15)?

Determination: Pursuant to Rule 4200(a)(15), the directors designated by Entity A are not precluded from
being found independent by the company’s board. They are also not subject to the additional requirements
of Rule 4350(c)(4)(A), which set forth the requirements for the nomination of directors by independent
directors. NASDAQ's determination is based on the fact that the Governance Agreement assigns the right
to nominate these directors to Entity A. Notwithstanding this finding, the company must comply with the
independent board and committee composition requirements set forth in Rules 4350(c) and (d).

Issue: Are the directors who provided services (directly and indirectly) considered independent under Rule
4200(a)(15)?

Determination: The director who provided consulting services for the company would not be precluded
from serving as an independent director, pursuant to Rule 4200(a)(15)(B), because the payments received
are less than $60,000. Additionally, future payments for consulting services in an amount under $60,000 per
year likewise would not preclude a board finding of independence under the provisions of Rule 4200(a)(15).
However, such future payments would preclude the director from service on the Audit Committee, pursuant
to Rule 4350(d)(2)(A) and IM 4350-4.

Similarly, the director, who is “Of Counsel” to a law firm providing services to the company, is not precluded
from serving as an independent director, pursuant to Rule 4200(a)(15)(D), because the payments received
are less than the greater of $200,000 or 5% of the law firm’s consolidated gross revenues for each year.
Any such on-going payments, however, would make the director ineligible to serve on the Audit Committee,
pursuant to Rule 4350(d)(2)(A) and IM 4350-4.

This interpretation provides guidance based on the rules in effect at the time of issuance. Effective April 13,
2009, NASDAQ restructured and renumbered its listing rules. A table that maps the location of the old rules
to where they now reside is available. To view the table, please click here. No substantive changes were
made to the rules by this restructuring. To view the current Listing Rules, please click here. Please note
that other substantive changes may have been made since this interpretation was issued.


http://www.nasdaq.com/about/ListingRules_ReferenceTable.pdf
http://nasdaq.cchwallstreet.com/NASDAQTools/bookmark.asp?id=nasdaq-rule_5000&manual=/nasdaq/main/nasdaq-equityrules/

Staff Interpretative Letter 2004-9

Rule 4200(a)(15)(E): “Independent director” means a person other than an officer or employee of the
company or its subsidiaries or any other individual having a relationship which, in the opinion of the
company’s board of directors, would interfere with the exercise of independent judgment in carrying out the
responsibilities of a director. The following persons shall not be considered independent ... (E) a director of
the listed company who is, or has a Family Member who is, employed as an executive officer of another
entity where at any time during the past three years any of the executive officers of the listed company
served on the compensation committee of such other entity.

Relevant Facts: An individual (the “Director”) was appointed to the company’s board of directors in April
2003. Before joining the company’s board, the Director was an executive officer at another company (“Entity
A”). The Director retired from Entity A in September 2002. An executive officer of the company (the
“Officer”) has served on Entity A’s compensation committee since 1997.

Issue: Based on these facts, is the Director precluded from serving as an independent director, pursuant to
Rule 4200(a)(15)(E)?

Determination: Since the Director is no longer employed as an executive officer of Entity A, NASDAQ
determined that the company’s board is not precluded by Rule 4200(a)(15)(E) from finding that the Director
is independent.

This interpretation provides guidance based on the rules in effect at the time of issuance. Effective April 13,
2009, NASDAQ restructured and renumbered its listing rules. A table that maps the location of the old rules
to where they now reside is available. To view the table, please click here. No substantive changes were
made to the rules by this restructuring. To view the current Listing Rules, please click here. Please note
that other substantive changes may have been made since this interpretation was issued.


http://www.nasdaq.com/about/ListingRules_ReferenceTable.pdf
http://nasdaq.cchwallstreet.com/NASDAQTools/bookmark.asp?id=nasdaq-rule_5000&manual=/nasdaq/main/nasdaq-equityrules/

Staff Interpretative Letter 2004-10

Rule 4350(i)(1)(C): Each issuer shall require shareholder approval ... prior to the issuance of designated
securities ... in connection with the acquisition of the stock or assets of another company if: (i) any director,
officer or substantial shareholder of the issuer has a 5 percent or greater interest (or such persons
collectively have a 10 percent or greater interest), directly or indirectly, in the company or assets to be
acquired or in the consideration to be paid in the transaction or series of related transactions and the present
or potential issuance of common stock, or securities convertible into or exercisable for common stock, could
result in an increase in outstanding common shares or voting power of 5 percent or more; or (ii) where, due
to the present or potential issuance of common stock, or securities convertible into or exercisable for
common stock, other than a public offering for cash: (a) the common stock has or will have upon issuance
voting power equal to or in excess of 20 percent of the voting power outstanding before the issuance of
stock or securities convertible into or exercisable for common stock; or (b) the number of shares of common
stock to be issued is or will be equal to or in excess of 20 percent of the number of shares of common stock
outstanding before the issuance of the stock or securities.

Relevant Facts: The company is negotiating to acquire two related entities. Under the proposed terms of
the first acquisition, the company will issue securities to acquire Target 1, subject to the limitation that the
company will pay cash in the minimum amount necessary to ensure that the number of shares issued will be
less than 20% of its pre-transaction total shares outstanding. The company will also simultaneously
purchase a related entity (“Target 2”) for approximately 8.5% of its pre-transaction total shares outstanding.
Target 2 owns 39.7% of Target 1.

As a result of the company’s 100% ownership of Target 2, the shares issued to Target 2 in connection with
the acquisition of Target 1 will revert back to the company and become treasury shares. After the
acquisitions close, the net number of shares to be issued in the acquisitions will equal 19.5% of the issued
and outstanding shares of the company prior to the acquisitions.

Issue: Is shareholder approval required in connection with the acquisitions of the two related entities?

Determination: No. Based on these facts, shareholder approval under Rule 4350(i)(1)(C) is not required.
The shares issued in connection with Target 1 will be less than 20% of the company’s total shares
outstanding prior to the acquisitions. While the additional share issuance for the Target 2 acquisition causes
the total shares issued for the acquisitions to exceed 20% of the company’s pre-transaction outstanding
shares, NASDAQ has determined that the shares issued to Target 2 in connection with the acquisition of
Target 1 (the “treasury shares”) will not be aggregated for purposes of the Rule. The company will reacquire
these shares upon the acquisition of Target 2, and they will become treasury shares at that time. While the
Target 1 acquisition will be completed first, the two acquisitions will occur virtually simultaneously.
Accordingly, the treasury shares will be issued, but will not be outstanding. Therefore, the net increase in
outstanding shares will equal less than 20% of the pre-transaction outstanding shares.

This interpretation provides guidance based on the rules in effect at the time of issuance. Effective April 13,
2009, NASDAQ restructured and renumbered its listing rules. A table that maps the location of the old rules
to where they now reside is available. To view the table, please click here. No substantive changes were
made to the rules by this restructuring. To view the current Listing Rules, please click here. Please note
that other substantive changes may have been made since this interpretation was issued.


http://www.nasdaq.com/about/ListingRules_ReferenceTable.pdf
http://nasdaq.cchwallstreet.com/NASDAQTools/bookmark.asp?id=nasdaq-rule_5000&manual=/nasdaq/main/nasdaq-equityrules/

Staff Interpretative Letter 2004-11

Rule 4350(i)(1)(A)(ii): Each issuer shall require shareholder approval ... when a stock option or purchase
plan is to be established or materially amended or other equity compensation arrangement made or
materially amended, pursuant to which stock may be acquired by officers, directors, employees, or
consultants, except for ... (ii) tax qualified, non-discriminatory employee benefit plans (e.g., plans that meet
the requirements of Section 401(a) or 423 of the Internal Revenue Code) or parallel nonqualified plans,
provided such plans are approved by the issuer's compensation committee or a majority of the issuer's
independent directors; or plans that merely provide a convenient way to purchase shares on the open
market or from the issuer at fair market value.

IM-4350-5. Interpretative Material on Shareholder Approval for Stock Option Plans or Other Equity
Compensation Arrangements: Rule 4350(i)(1)(A) requires shareholder approval when a plan or other
equity compensation arrangement is established or materially amended. For these purposes, a material
amendment would include, but not be limited to, the following: (1) any material increase in the number of
shares to be issued under the plan (other than to reflect a reorganization, stock split, merger, spinoff or
similar transaction); (2) any material increase in benefits to participants, including any material change to: (i)
permit a repricing (or decrease in exercise price) of outstanding options, (ii) reduce the price at which shares
or options to purchase shares may be offered, or (iii) extend the duration of a plan; (3) any material
expansion of the class of participants eligible to participate in the plan; and (4) any expansion in the types of
options or awards provided under the plan. While general authority to amend a plan would not obviate the
need for shareholder approval, if a plan permits a specific action without further shareholder approval, then
no such approval would generally be required.

Relevant Facts: A company proposes to establish an incentive compensation program for certain key
employees with an amount of specified compensation expressed as a dollar figure at the time of the award
(the “Plan”). The company would then determine, at its sole discretion, that a specified portion of the award
would be paid in cash with the remaining portion to be awarded in the form of restricted stock units. Upon
vesting, the restricted stock units would be exercisable for common stock at fair market value.

Issue: Does the Plan require shareholder approval under NASDAQ's rules?

Determination: Yes. The Plan would require shareholder approval and would not be covered by the
exception set forth in Rule 4350(i)(1)(A)(ii). An award under the Plan would be based upon a payout ratio of
cash and restricted stock units, which was predetermined by the company, and the award recipient could not
elect to receive cash in lieu of common stock. As such, the incentive compensation plan is essentially an
equity compensation arrangement and is not merely providing a convenient way to purchase shares on the
open market or from the company at fair market value. Accordingly, shareholder approval is required
pursuant to Rule 4350(i)(1)(A).

This interpretation provides guidance based on the rules in effect at the time of issuance. Effective April 13,
2009, NASDAQ restructured and renumbered its listing rules. A table that maps the location of the old rules
to where they now reside is available. To view the table, please click here. No substantive changes were
made to the rules by this restructuring. To view the current Listing Rules, please click here. Please note
that other substantive changes may have been made since this interpretation was issued.
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Rule 4350(i)(1)(B): Each issuer shall require shareholder approval prior to the issuance of designated
securities ... when the issuance or potential issuance will result in a change of control.

Rule 4350(i)(1)(D)(ii): Each issuer shall require shareholder approval ... prior to the issuance of designated
securities ... in connection with a transaction other than a public offering involving: ... (ii) the sale, issuance
or potential issuance by the company of common stock (or securities convertible into or exercisable [for]
common stock) equal to 20% or more of the common stock or 20% of more of the voting power outstanding
before the issuance for less than the greater of book or market value of the stock.

Relevant Facts: In late 2003, a company proposed a private placement (the “Offering”). Pursuant to the
Offering, the company intends to sell common stock and warrants exercisable into common stock to a
number of accredited investors. The common stock and warrants will constitute approximately 50% and
25%, respectively, of the company’s pre-transaction outstanding shares.

The price of the units will equal the market value of the common stock immediately preceding the execution
of the definitive agreement, plus an additional cost to allow for the attribution of $0.125 for each full share
purchasable under a warrant. The warrants will be exercisable at the same market value at any time after
issuance. The warrants will contain anti-dilution protection for stock splits and similar events, but will not
contain price adjustments. According to the terms of the transaction, no investor individually, or as part of a
group, can beneficially own more than 19.9% of the company’s outstanding common shares or voting power
as a result of the issuance.

The company subsequently closed only a portion of the unit offering (the “Initial Issuance”) and now plans to
issue the remainder of the securities discussed above (the “Proposed Transaction”) on virtually identical
terms to the securities issued in the Initial Issuance. The market value will be determined immediately prior
to the company entering into the binding agreement for the Proposed Transaction plus the attribution of the
appropriate value for the warrants. The Proposed Transaction, if consummated, together with the Initial
Issuance, would result in the issuance of common shares and warrants convertible into common shares on
a fully-diluted basis, totaling 45% of the company’s total shares outstanding prior to the Initial Issuance. The
company noted that only differences between the two issuances would be that the securities would be sold
pursuant to separate agreements, and that the shares to be issued in the Proposed Transaction would have
a different price than those issued in the Initial Issuance.

Issue: Is shareholder approval required for the Proposed Transaction?

Determination: No. NASDAQ determined that the Proposed Transaction does not require shareholder
approval pursuant to the Rules. While the Proposed Transaction will be aggregated with the Initial Issuance
for purposes of Rule 4350(i)(1)(D), and the aggregate number of shares issuable pursuant to both
transactions exceeds 20% of the company’s total shares outstanding, both transactions were priced at no
less than the greater of book or market value. Therefore, shareholder approval under Rule 4350(i)(1)(D)(ii)
was not required for either the Initial Issuance or the Proposed Transaction. In addition, shareholder
approval for the Proposed Transaction is not required pursuant to Rule 4350(i)(1)(B) because the
transaction will not result in a change of control since no participating investor will own alone, or as a group,
hold 20% or more of the company’s common stock or voting power following the Proposed Transaction.

This interpretation provides guidance based on the rules in effect at the time of issuance. Effective April 13,
2009, NASDAQ restructured and renumbered its listing rules. A table that maps the location of the old rules
to where they now reside is available. To view the table, please click here. No substantive changes were
made to the rules by this restructuring. To view the current Listing Rules, please click here. Please note
that other substantive changes may have been made since this interpretation was issued.
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Rules 4200(a)(15)(B) and 4200(a)(15)(D): “Independent director” means a person other than an officer or
employee of the company or its subsidiaries or any other individual having a relationship, which, in the
opinion of the company's board of directors, would interfere with the exercise of independent judgment in
carrying out the responsibilities of a director. The following persons shall not be considered independent:

(B) a director who accepted or who has a Family Member who accepted any payments from the company or
any parent or subsidiary of the company in excess of $60,000 during the current or any of the past three
fiscal years.

(D) a director who is, or has a Family Member who is, a partner in, or a controlling shareholder or an
executive officer of, any organization to which the company made, or from which the company received,
payments for property or services in the current or any of the past three fiscal years that exceed 5% of the
recipient’s consolidated gross revenues for that year, or $200,000, whichever is more.

Relevant Facts: A company represented that a member of its board of directors (the “Director”) is an officer
of a partnership that manages several venture capital funds (“Management Partnership”). The company is a
limited partner in one of these funds (the “Capital Fund”) and has invested approximately $3 million over the
past four years, which represents only 2% of Capital Fund’s investments. The Capital Fund pays a
management fee to the Management Partnership, which does not exceed 5% of that entity’s consolidated
gross revenues and is less than $200,000 per year. The company also stated that while the Capital Fund
does not hold any of the company’s securities, the Director in question personally holds an indirect equity
interest in the company of less than 5% of the total voting power outstanding.

Issue: Based on these facts, is the Director precluded from serving as an independent director, pursuant to
Rules 4200(a)(15)(B) or 4200(a)(15)(D)?

Determination: No. Because the Director is an executive officer of an organization to which the company
made payments for services, it is appropriate to apply the corporate measurements of paragraph (D) rather
than the individual measurements of paragraph (B) under Rule 4200(a)(15). In that regard, because the
company's payments do not exceed the greater of 5% of the Management Partnership’s consolidated gross
revenues or $200,000 per year, the Director is not precluded from serving as an independent director.
Moreover, as stated in IM-4200, NASDAQ does not believe that ownership of company stock by itself would
preclude a board finding of independence. Accordingly, the Director’s indirect equity interest in the
company’s common stock also does not preclude a board finding of independence.

This interpretation provides guidance based on the rules in effect at the time of issuance. Effective April 13,
2009, NASDAQ restructured and renumbered its listing rules. A table that maps the location of the old rules
to where they now reside is available. To view the table, please click here. No substantive changes were
made to the rules by this restructuring. To view the current Listing Rules, please click here. Please note
that other substantive changes may have been made since this interpretation was issued.
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Rule 4200(a)(15)(B): “Independent director” means a person other than an officer or employee of the
company or its subsidiaries or any other individual having a relationship, which, in the opinion of the
company's board of directors, would interfere with the exercise of independent judgment in carrying out the
responsibilities of a director. The following persons shall not be considered independent: ... (B) a director
who accepted or who has a Family Member who accepted any payments from the company or any parent or
subsidiary of the company in excess of $60,000 during the current or any of the past three fiscal years.

Rule 4350(c)(3)(C): If the compensation committee is comprised of at least three members, one director
who is not independent as defined in Rule 4200 and is not a current officer or employee or a Family Member
of an officer or employee, may be appointed to the compensation committee if the board, under exceptional
and limited circumstances, determines that such individual’s membership on the committee is required by
the best interests of the company and its shareholders, and the board discloses, in the proxy statement for
the next annual meeting subsequent to such determination (or, if the issuer does not file a proxy, in its Form
10-K or 20-F), the nature of the relationship and the reasons for the determination. A member appointed
under this exception may not serve longer than two years.

Relevant Facts: Mr. X served as the interim chief executive officer from June 30 through September 30,
2003. The company paid him in excess of $60,000 for his service as interim CEO.

Issue: Notwithstanding the amount of compensation received from the company, is Mr. X precluded from
serving as an independent director, pursuant to Rule 4200(a)(15)(B)?

Determination: Yes. Based on the facts presented, NASDAQ determined that Mr. X is precluded from
serving as an independent director, pursuant to Rule 4200(a)(15)(B), because the compensation received as
interim CEO was in excess of $60,000.

Issue: In the event that Mr. X is precluded from serving as an independent director, do “exceptional and
limited” circumstances exist such that the board may appoint Mr. X to the compensation committee?

Determination: When a director is not a current officer or employee or a Family member of an officer or
employee, use of the exception is contingent on whether a company’s board determines that the individual's
membership on the committee is required by the best interests of the company and its shareholders.
Approval by NASDAQ is not required. Rather, pursuant to Rule 4350(c)(3)(C), the board must disclose, in
its proxy statement for the next annual meeting subsequent to the board’s determination, the nature of the
relationship and the reasons for the determination to rely upon the exception.

This interpretation provides guidance based on the rules in effect at the time of issuance. Effective April 13,
2009, NASDAQ restructured and renumbered its listing rules. A table that maps the location of the old rules
to where they now reside is available. To view the table, please click here. No substantive changes were
made to the rules by this restructuring. To view the current Listing Rules, please click here. Please note
that other substantive changes may have been made since this interpretation was issued.
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Rule 4350(i)(1)(A): Each issuer shall require shareholder approval ... when a stock option or purchase plan
is to be established or materially amended or other equity compensation arrangement made or materially
amended, pursuant to which stock may be acquired by officers, directors, employees, or consultants.

IM-4350-5. Interpretative Material on Shareholder Approval for Stock Option Plans or Other Equity
Compensation Arrangements: Rule 4350(i)(1)(A) requires shareholder approval when a plan or other
equity compensation arrangement is established or materially amended. For these purposes, a material
amendment would include, but not be limited to, the following: (1) any material increase in the number of
shares to be issued under the plan (other than to reflect a reorganization, stock split, merger, spinoff or
similar transaction); (2) any material increase in benefits to participants, including any material change to: (i)
permit a repricing (or decrease in exercise price) of outstanding options, (ii) reduce the price at which shares
or options to purchase shares may be offered, or (iii) extend the duration of a plan; (3) any material
expansion of the class of participants eligible to participate in the plan; and (4) any expansion in the types of
options or awards provided under the plan. While general authority to amend a plan would not obviate the
need for shareholder approval, if a plan permits a specific action without further shareholder approval, then
no such approval would generally be required.

Relevant Facts: A company proposes to amend an existing Stock Incentive Plan (the “Plan”) that was
previously approved by its shareholders. A provision in the Plan currently states that all options will vest and
become immediately exercisable in the event of a hostile change of control. The proposed amendment (the
“Amendment”) would change the Plan to allow for the full acceleration of the vesting schedule of all
outstanding Plan options in the event of any change of control. The company indicated that it is considering
a transaction wherein the company would be acquired by a wholly-owned subsidiary of another entity,
thereby causing a change of control, in a transaction that would not be hostile. The company noted that the
Plan specifically authorizes the board of directors, in its sole discretion, to alter the vesting schedule of
outstanding options at any time.

Issue: Is the proposed Amendment a material amendment to the Plan, and as such, require shareholder
approval?

Determination: No. Shareholder approval is not required under Rule 4350(i)(1)(A) because the Proposed
Amendment would not result in a material change to: (i) the benefits available; (ii) the number of shares
available; or (iii) the class of eligible participants. In addition, NASDAQ notes that the Plan specifically
authorizes the board to modify the vesting schedule of the outstanding options as it deems appropriate.

This interpretation provides guidance based on the rules in effect at the time of issuance. Effective April 13,
2009, NASDAQ restructured and renumbered its listing rules. A table that maps the location of the old rules
to where they now reside is available. To view the table, please click here. No substantive changes were
made to the rules by this restructuring. To view the current Listing Rules, please click here. Please note
that other substantive changes may have been made since this interpretation was issued.
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Rule 4350(i)(1)(C): Each issuer shall require shareholder approval ... prior to the issuance of designated
securities ... in connection with the acquisition of the stock or assets of another company ... where, due to
the present or potential issuance of common stock, or securities convertible into or exercisable for common
stock, other than a public offering for cash: (a) the common stock has or will have upon issuance voting
power equal to or in excess of 20 percent of the voting power outstanding before the issuance of stock or
securities convertible into or exercisable for common stock; or (b) the number of shares of common stock to
be issued is or will be equal to or in excess of 20 percent of the number of shares of common stock
outstanding before the issuance of the stock or securities.

Rule 4350(i)(1)(D)(ii): Each issuer shall require shareholder approval ... prior to the issuance of designated
securities ... in connection with a transaction other than a public offering involving: ... (i) the sale, issuance
or potential issuance by the company of common stock (or securities convertible into or exercisable [for]
common stock) equal to 20% or more of the common stock or 20% of more of the voting power outstanding
before the issuance for less than the greater of book or market value of the stock.

IM-4350-3. Definition of a Public Offering: When determining whether an offering is a “public offering” for
purposes of the shareholder approval rules, NASDAQ will consider all relevant factors, including but not
limited to: (i) the type of offering (including whether the offering is conducted by an underwriter on a firm
commitment basis, or an underwriter or placement agent on a best efforts basis, or whether the offering is
self-directed by the issuer); (ii) the manner in which the offering is marketed (including the number of
investors offered securities, how those investors were chosen, and the breadth of the marketing effort); (iii)
the breadth of the offering’s distribution (including the number and identity of the investors who patrticipate in
the offering and whether any prior relationship existed between the issuer and those investors); (iv) the
offering price (including the extent of any discount to the market price of the securities offered); and (v) the
extent to which the issuer controls the offering and its distribution.

Relevant Facts: A company planned to complete an issuance of up 20,000,000 shares of common stock
(the “Proposed Transaction”) in connection with a merger to fund the combined entity. In connection with
the Proposed Transaction, the company notes the following:

e The Proposed Transaction would be conducted on a best efforts basis with two placement agents;

e The shares to be issued were registered with the Securities and Exchange Commission on a Form S-4
that was declared effective prior to the transaction;

e The company issued a press release and Form 8-K, instructing the reader how to obtain a copy of the
preliminary prospectus;

e  The company mailed the Form S-4/proxy statement to its shareholders. Subsequent to that mailing, the
company determined that it could raise more money than indicated on the proxy by selling the same
number or fewer shares due to an increase in the company’s stock price;

e The company marketed the Proposed Transaction to over 300 prospective investors via industry
conferences, road shows, and other meetings with prospective investors;

e The Proposed Transaction would be limited to the sale of 20,000,000 common shares with the discount
expected to be between 2% to 10% below the market price of the company’s outstanding common
shares on the date of issuance;

e The placement agents anticipated the shares would be distributed to approximately 100 retail accounts
and over 50 institutional accounts with the retail investors expected to purchase between 5% to 10% of
the shares offered;

e No current investor will hold more than 5% of the company’s total shares outstanding on a post-
transaction basis; and

e The company would have no control over the distribution of the shares other than to decide whether or
not to proceed with the Proposed Transaction once it reviewed the investor commitment lists.

Issue: Is the Offering considered a public offering for purposes of Rule 4350(i)(1)(D)(ii)?
Determination: Yes. In this case, NASDAQ determined that the Proposed Transaction constituted a public

offering due to the broad scope of the marketing effort, including the distribution of prospectuses and
meetings with over 300 potential investors, and the expected number of purchasers. Further, the discount of



the shares issued was comparable to public secondary firm commitment underwritten transactions around
the same period; and the company had limited control over the distribution of the shares. Accordingly,
shareholder approval was not required.

This interpretation provides guidance based on the rules in effect at the time of issuance. Effective April 13,
2009, NASDAQ restructured and renumbered its listing rules. A table that maps the location of the old rules
to where they now reside is available. To view the table, please click here. No substantive changes were
made to the rules by this restructuring. To view the current Listing Rules, please click here. Please note
that other substantive changes may have been made since this interpretation was issued.
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Rule 4350(i)(1)(C): Each issuer shall require shareholder approval ... prior to the issuance of designated
securities ... in connection with the acquisition of the stock or assets of another company if: (i) any director,
officer or substantial shareholder of the issuer has a 5 percent or greater interest (or such persons
collectively have a 10 percent or greater interest), directly or indirectly, in the company or assets to be
acquired or in the consideration to be paid in the transaction or series of related transactions and the present
or potential issuance of common stock, or securities convertible into or exercisable for common stock, could
result in an increase in outstanding common shares or voting power of 5 percent or more; or (ii) where, due
to the present or potential issuance of common stock, or securities convertible into or exercisable for
common stock, other than a public offering for cash: (a) the common stock has or will have upon issuance
voting power equal to or in excess of 20 percent of the voting power outstanding before the issuance of
stock or securities convertible into or exercisable for common stock; or (b) the number of shares of common
stock to be issued is or will be equal to or in excess of 20 percent of the number of shares of common stock
outstanding before the issuance of the stock or securities.

Relevant Facts: A company proposes a private placement of convertible notes (the “Notes Transaction”) to
augment its cash position. In addition, the company, in the course of regular business, identifies and
assesses potential acquisitions. At the time of the proposed Notes Transaction, the company had no
binding agreements or board resolutions to commence an acquisition before the financing is consummated.
The company had cash on hand and other available sources of cash to fund future acquisitions without the
proceeds from the notes. The company also represented that the private placement investors would not be
permitted to participate in the financing of any future acquisitions.

Issue: Will NASDAQ aggregate any or all of the proceeds from the Notes Transaction with shares issued in
future acquisitions for the purpose of determining whether or not shareholder approval is required?

Determination: No. NASDAQ determined that the Notes Transaction will not be considered to be in
connection with an acquisition and will not require shareholder approval pursuant to Rule 4350(i)(1)(C)
based on the company’s representations that: (i) the company will make an independent decision to proceed
with the Notes Transaction irrespective of any potential acquisition; (ii) no agreement will exist for any
acquisition at the time when the Notes Transaction is consummated; (iii) the company’s Board has not (and
will not have at or prior to the consummation of the Notes Transaction) authorized the company to enter into
an agreement for any acquisition; (iv) the company has other sources of funds which could be used to
finance an acquisition; and (v) the closing of the Notes Transaction would not be contingent on any
acquisition. Because the terms of the Notes Transaction had not been finalized, no determination was made
regarding whether shareholder approval would be required for the Notes Transaction under any other
provision of Rule 4350(i) or whether the Notes Transaction would comply with the Voting Rights Rule and
Policy set forth in Rule 4351 and IM-4351.

This interpretation provides guidance based on the rules in effect at the time of issuance. Effective April 13,
2009, NASDAQ restructured and renumbered its listing rules. A table that maps the location of the old rules
to where they now reside is available. To view the table, please click here. No substantive changes were
made to the rules by this restructuring. To view the current Listing Rules, please click here. Please note
that other substantive changes may have been made since this interpretation was issued.
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Rule 4350(i)(1)(B): Each issuer shall require shareholder approval prior to the issuance of designated
securities ... when the issuance or potential issuance will result in a change of control.

Rule 4350(i)(1)(D)(ii): Each issuer shall require shareholder approval ... prior to the issuance of designated
securities ... in connection with a transaction other than a public offering involving: ... (ii) the sale, issuance
or potential issuance by the company of common stock (or securities convertible into or exercisable [for]
common stock) equal to 20% or more of the common stock or 20% of more of the voting power outstanding
before the issuance for less than the greater of book or market value of the stock.

Relevant Facts: A company proposes a private placement (the “Unit Offering”). Pursuant to the Unit
Offering, the company intends to sell units consisting of one share of common stock and one warrant
exercisable into a fractional share of common stock. The common stock and warrants represent
approximately 25% and 15%, respectively, of the company’s pre-issuance total shares outstanding.

The price of the units will equal the market value of the common stock immediately preceding the signing of
the definitive agreement, plus an additional cost to allow for the attribution of $0.125 for each full share
purchasable under a warrant. The warrants will contain anti-dilution provisions for stock splits and similar
events, including transactions affecting all shareholders generally, but will not contain other adjustments
affecting either the price or the number of shares. The exercise price of the warrants would be set at a 25%
premium (or higher) to the price per unit.

Additionally, the company states that no participating investor, alone or as a member of a group, will own or
otherwise control greater than 19.9% of the company’s common stock or 19.9% of the voting power of the
company on a post-transaction basis.

Issue: Is shareholder approval required for the Unit Offering?

Determination: No. By structuring the transaction as described, shareholder approval will not be required
under NASDAQ rules. While the Unit Offering will result in an issuance of 20% or more of the company’s
pre-transaction outstanding shares, as contemplated by Rule 4350(i)(1)(D)(ii), the price of the common stock
to be issued will not be less than the greater of book and market value. Further, the warrants to be issued
were not priced at a discount, assigned an appropriate value and do not contain any price protection or anti-
dilution provisions. In addition, shareholder approval is not required, pursuant to Rule 4350(i)(1)(B),
because the Unit Offering will not result in a change of control, since no participating investor, alone or as a
member of a group, will own or otherwise control 20% or more of the company’s common stock or voting
power following the proposed transaction.

This interpretation provides guidance based on the rules in effect at the time of issuance. Effective April 13,
2009, NASDAQ restructured and renumbered its listing rules. A table that maps the location of the old rules
to where they now reside is available. To view the table, please click here. No substantive changes were
made to the rules by this restructuring. To view the current Listing Rules, please click here. Please note
that other substantive changes may have been made since this interpretation was issued.
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Rule 4350(i)(1)(A): Each issuer shall require shareholder approval ... when a stock option or purchase plan
is to be established or materially amended or other equity compensation arrangement made or materially
amended, pursuant to which stock may be acquired by officers, directors, employees, or consultants.

IM-4350-5. Interpretative Material on Shareholder Approval for Stock Option Plans or Other Equity
Compensation Arrangements: Rule 4350(i)(1)(A) requires shareholder approval when a plan or other
equity compensation arrangement is established or materially amended. For these purposes, a material
amendment would include, but not be limited to, the following: (1) any material increase in the number of
shares to be issued under the plan (other than to reflect a reorganization, stock split, merger, spinoff or
similar transaction); (2) any material increase in benefits to participants, including any material change to: (i)
permit a repricing (or decrease in exercise price) of outstanding options, (ii) reduce the price at which shares
or options to purchase shares may be offered, or (iii) extend the duration of a plan; (3) any material
expansion of the class of participants eligible to participate in the plan; and (4) any expansion in the types of
options or awards provided under the plan. While general authority to amend a plan would not obviate the
need for shareholder approval, if a plan permits a specific action without further shareholder approval, then
no such approval would generally be required.

Relevant Facts: A company’s board of directors is considering an offer to purchase, for cash, certain
outstanding stock options (“Option Purchases”) granted under its Key Employee Incentive Compensation
Plan (the “Plan”). All of the options have exercise prices that exceed the current trading price of the
company’s common stock. The Option Purchases will constitute a tender offer under Sections 13 and 14 of
the Securities Exchange Act of 1934, as amended. Accordingly, the company will comply with all the
procedures under the Act that apply to tender offers.

The terms of the Plan prohibit the repricing of options via a cancellation of options in exchange for
replacement option grants. The Plan does not address the purchase of options for cash. The Option
Purchases would be actions completely distinct from the Plan and would not implicate or amend the Plan’s
terms. Under the terms of the Plan, no future awards can be granted; therefore, the options purchased will
not be returned to the Plan. The company represented that the Option Purchases would not be treated as a
repricing under generally accepted accounting principles.

Issue: Under NASDAQ rules, is shareholder approval required for the proposed transaction?

Determination: No. In the tender offer, the consideration for the Option Purchases would be cash, not
equity. As such, Rule 4350(i)(1)(A) does not apply.

This interpretation provides guidance based on the rules in effect at the time of issuance. Effective April 13,
2009, NASDAQ restructured and renumbered its listing rules. A table that maps the location of the old rules
to where they now reside is available. To view the table, please click here. No substantive changes were
made to the rules by this restructuring. To view the current Listing Rules, please click here. Please note
that other substantive changes may have been made since this interpretation was issued.
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Rule 4200(a)(15)(D): “Independent director” means a person other than an officer or employee of the
company or its subsidiaries or any other individual having a relationship, which, in the opinion of the
company's board of directors, would interfere with the exercise of independent judgment in carrying out the
responsibilities of a director. The following persons shall not be considered independent: ... (D) a director
who is, or has a Family Member who is, a partner in, or a controlling shareholder or an executive officer of,
any organization to which the company made, or from which the company received, payments for property
or services in the current or any of the past three fiscal years that exceed 5% of the recipient’s consolidated
gross revenues for that year, or $200,000, whichever is more, other than the following: (i) payments arising
solely from investments in the company’s securities; or (i) payments under non-discretionary charitable
contribution matching programs.

Relevant Facts: A director of a listed company is a partner of a law firm that serves as executor and trustee
for a client of one of the company’s bank subsidiaries. The law firm does not provide any services to the
parent company or the subsidiary, nor does the director in question directly provide any services to the
accounts in question. The legal fees billed by the law firm are paid from the assets of the estate/trust and do
not exceed the 5%/$200,000 test of Rule 4200(a)(15)(D). Lastly, the law firm was only retained after a
specific, unsolicited request by the client and after the subsidiary’s determination as a fiduciary that the
representation was appropriate.

Issue: Based on these facts, is the director precluded from serving as an independent director on the audit
committee?

Determination: No. The director would not be precluded from serving as an independent member of the
audit committee. The law firm was selected to serve as counsel for trusts and estates overseen by the
subsidiary at the specific, unsolicited recommendation of a client and upon the subsidiary’s determination as
a fiduciary that such representation is appropriate. The director will not serve as counsel to the subsidiary’s
clients. While it is NASDAQ's view that this relationship would not constitute a direct or indirect “consulting,
advisory or other compensatory fee from the issuer or any subsidiary thereof,” as contemplated by Rule
10A-3(b)(1)(ii)(A), should the Securities and Exchange Commission determine otherwise, this interpretation
could no longer be relied upon. NASDAQ is not making a determination regarding the eligibility of the
director to qualify as an independent director under any other provision of the rules. In addition, a
company'’s board has a responsibility to make an affirmative determination that no relationships exist that
would impair the independence of an individual serving as an independent director

This interpretation provides guidance based on the rules in effect at the time of issuance. Effective April 13,
2009, NASDAQ restructured and renumbered its listing rules. A table that maps the location of the old rules
to where they now reside is available. To view the table, please click here. No substantive changes were
made to the rules by this restructuring. To view the current Listing Rules, please click here. Please note
that other substantive changes may have been made since this interpretation was issued.
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Rule 4350(i)(1)(A): Each issuer shall require shareholder approval ... when a stock option or purchase plan
is to be established or materially amended or other equity compensation arrangement made or materially
amended, pursuant to which stock may be acquired by officers, directors, employees, or consultants.

IM-4350-5. Interpretative Material on Shareholder Approval for Stock Option Plans or Other Equity
Compensation Arrangements: If a plan contains a formula for automatic increases in the shares available
(sometimes called an “evergreen formula”), or for automatic grants pursuant to a dollar-based formula (such
as annual grants based on a certain dollar value, or matching contributions based upon the amount of
compensation the participant elects to defer), such plans cannot have a term in excess of ten years unless
shareholder approval is obtained every ten years. However, plans that do not contain a formula and do not
impose a limit on the number of shares available for grant would require shareholder approval of each grant
under the plan. A requirement that grants be made out of treasury shares or repurchased shares will not
alleviate these additional shareholder approval requirements.

Relevant Facts: A company proposes to adopt a new stock option plan (“Plan”), which will have a term of
ten years. Following shareholder approval, the Plan will have an initial award pool of ten million shares.
Pursuant to a specific provision (the “Provision”) of the Plan, any shares of common stock reacquired by the
company on the open market, or through the use of the cash proceeds received by the company from the
exercise of stock options granted under the Plan or any other existing equity incentive plans, will be restored
to the award pool. The number of shares under this Provision that may be reacquired and restored to the
Plan will be equal to the amount of the proceeds, divided by the fair market value of the stock on the date of
the exercise which generated such proceeds.

Issue: Is shareholder approval required for each grant occurring under the Provision of the Plan?

Determination: No. While NASDAQ determined that the Provision is a “formula”, as described in IM-4350-
5, because the Plan will not have a term in excess of ten years, shareholder approval is not required
pursuant to Rule 4350(i)(1)(A) for each grant under the Plan.

This interpretation provides guidance based on the rules in effect at the time of issuance. Effective April 13,
2009, NASDAQ restructured and renumbered its listing rules. A table that maps the location of the old rules
to where they now reside is available. To view the table, please click here. No substantive changes were
made to the rules by this restructuring. To view the current Listing Rules, please click here. Please note
that other substantive changes may have been made since this interpretation was issued.
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Rule 4350(i)(1)(D)(ii): Each issuer shall require shareholder approval ... prior to the issuance of designated
securities ... in connection with a transaction other than a public offering involving: ... (i) the sale, issuance
or potential issuance by the company of common stock (or securities convertible into or exercisable [for]
common stock) equal to 20% or more of the common stock or 20% or more of the voting power outstanding
before the issuance for less than the greater of book or market value of the stock.

IM-4350-3. Definition of a Public Offering: When determining whether an offering is a “public offering” for
purposes of the shareholder approval rules, NASDAQ will consider all relevant factors, including but not
limited to: (i) the type of offering (including whether the offering is conducted by an underwriter on a firm
commitment basis, or an underwriter or placement agent on a best efforts basis, or whether the offering is
self-directed by the issuer); (ii) the manner in which the offering is marketed (including the number of
investors offered securities, how those investors were chosen, and the breadth of the marketing effort); (iii)
the breadth of the offering’s distribution (including the number and identity of the investors who participate in
the offering and whether any prior relationship existed between the issuer and those investors); (iv) the
offering price (including the extent of any discount to the market price of the securities offered); and (v) the
extent to which the issuer controls the offering and its distribution.

Relevant Facts: Six months prior to a proposed private placement (the “Proposed Transaction”), a
company completed an issuance of common stock (the “Offering”) to an underwriter (the “Underwriter”),
pursuant to a firm commitment underwriting agreement. In the Offering, the company issued approximately
19% of its total shares outstanding on a pre-issuance basis. In connection with the Offering, the company
provided the following information:

e The Offering was conducted as a firm commitment private offering, and the company had no control
over the distribution of the shares;

e The shares issued to the Underwriter were registered with the Securities and Exchange Commission,
pursuant to a shelf registration statement that was declared effective prior to the transaction;

e The Underwriter contacted potential investors generally known to invest in similar transactions within
the company’s industry; and

e The sale price of the shares was fixed at a 12% discount to market, which the company represented
was similar to other comparable public offerings around the time of the Offering.

Issue: Is the Offering considered a public offering for purposes of Rule 4350(i)(1)(D)(ii)?

Determination: In this case, NASDAQ determined that the Offering constituted a public offering for
purposes of Rule 4350(i)(1)(D)(ii) because: (i) the Offering was conducted on a firm commitment basis; (ii)
the discount of the shares issued was comparable to similar transactions around the same period; and (iii)
the company had no control over the distribution process of the shares.

This interpretation provides guidance based on the rules in effect at the time of issuance. Effective April 13,
2009, NASDAQ restructured and renumbered its listing rules. A table that maps the location of the old rules
to where they now reside is available. To view the table, please click here. No substantive changes were
made to the rules by this restructuring. To view the current Listing Rules, please click here. Please note
that other substantive changes may have been made since this interpretation was issued.


http://www.nasdaq.com/about/ListingRules_ReferenceTable.pdf
http://nasdaq.cchwallstreet.com/NASDAQTools/bookmark.asp?id=nasdaq-rule_5000&manual=/nasdaq/main/nasdaq-equityrules/

Staff Interpretative Letter 2004-25

Rule 4350(i)(1)(A): Each issuer shall require shareholder approval ... when a stock option or purchase plan
is to be established or materially amended or other equity compensation arrangement made or materially
amended, pursuant to which stock may be acquired by officers, directors, employees, or consultants.

IM-4350-5. Interpretative Material on Shareholder Approval for Stock Option Plans or Other Equity
Compensation Arrangements: If a plan contains a formula for automatic increases in the shares available
(sometimes called an “evergreen formula”), or for automatic grants pursuant to a dollar-based formula (such
as annual grants based on a certain dollar value, or matching contributions based upon the amount of
compensation the participant elects to defer), such plans cannot have a term in excess of ten years unless
shareholder approval is obtained every ten years. However, plans that do not contain a formula and do not
impose a limit on the number of shares available for grant would require shareholder approval of each grant
under the plan. A requirement that grants be made out of treasury shares or repurchased shares will not
alleviate these additional shareholder approval requirements.

Relevant Facts: A company proposes to amend an equity based compensation plan (the “Plan”), which
currently provides for, among other things, the award of stock bonuses for past services rendered to the
company. Pursuant to the proposed amendments (the “Amendments”), the company could grant restricted
stock units (“RSUs”), which subject to vesting, could be redeemed for shares of the company’s common
stock. Additionally, for all public financial reporting purposes, the company treats a RSU grant as if it was a
stock bonus grant (e.g., if a stock bonus of a certain number of shares and a RSU for the same number of
shares were both granted on the same day, both grants would be reported in the same manner). Further,
the RSU would appear immediately dilutive on the existing shareholders’ equity in the same manner as a
stock bonus.

Issue: Would the Amendments be considered material amendments to the Plan, and as such, require
shareholder approval pursuant to the Rule?

Determination: No. The Amendments are not material amendments to the Plans under the Rule because
they would not result in a material increase in benefits to participants. Because RSUs are substantially
equivalent to stock awards, which are currently permissible under the Plan, the Amendment would not
expand the types of options or awards available under the Plan. Further, the Amendments do not result in
an increase in the number of shares issuable under the Plan or an expansion of the eligible participants.
Therefore, shareholder approval is not required under Rule 4350(i)(1)(A).

This interpretation provides guidance based on the rules in effect at the time of issuance. Effective April 13,
2009, NASDAQ restructured and renumbered its listing rules. A table that maps the location of the old rules
to where they now reside is available. To view the table, please click here. No substantive changes were
made to the rules by this restructuring. To view the current Listing Rules, please click here. Please note
that other substantive changes may have been made since this interpretation was issued.
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Rule 4350(c)(5): A Controlled Company is exempt from the requirements of Rule 4350(c), except for the
requirements of subsection (c)(2), which pertain to executive sessions of independent directors. A
Controlled Company is a company of which more than 50% of the voting power is held by an individual, a
group or another company. A Controlled Company relying upon this exemption must disclose in its annual
meeting proxy statement (or, if the issuer does not file a proxy, in its Form 10-K or 20-F) that it is a
Controlled Company and the basis for that determination.

Relevant Facts: A company represented that two separate corporate entities currently together own in
excess of 50% of the voting power in the company’s securities. The company stated, and Staff verified, that
each of the entities has a Schedule 13D on file with the Securities and Exchange Commission, wherein each
acknowledges that it may be considered to be acting as a member of a group with the other.

Issue: Is the company considered a “Controlled Company,” as defined in Rule 4350(c)(5), and thus eligible
for the exemptions from certain independent director requirements set forth in Rule 4350(c)?

Determination: Yes. Based on these representations, NASDAQ has no reason to disagree with the
company’s assertion that it is a “Controlled Company.” As such, the company is eligible for exemptions
under Rule 4350(c), except for the “executive sessions” requirements of subsection (c)(2). NASDAQ also
reminded the company that the Rule requires the company to disclose its status as a “Controlled Company”
in its next annual meeting proxy statement and to provide the basis for that determination.

This interpretation provides guidance based on the rules in effect at the time of issuance. Effective April 13,
2009, NASDAQ restructured and renumbered its listing rules. A table that maps the location of the old rules
to where they now reside is available. To view the table, please click here. No substantive changes were
made to the rules by this restructuring. To view the current Listing Rules, please click here. Please note
that other substantive changes may have been made since this interpretation was issued.
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Rule 4200(a)(15)(A): “Independent director” means a person other than an officer or employee of the
company or its subsidiaries or any other individual having a relationship, which, in the opinion of the
company's board of directors, would interfere with the exercise of independent judgment in carrying out the
responsibilities of a director. The following persons shall not be considered independent: (A) a director who
is, or at any time during the past three years was, employed by the company or by any parent or subsidiary
of the company.

IM-4200. Definition of Independence: The Rule’s reference to a “parent or subsidiary” is intended to
cover entities the issuer controls and consolidates with the issuer’s financial statements as filed with the U.S.
Securities and Exchange Commission (but not if the issuer reflects such entity solely as an investment in its
financial statements).

Relevant Facts: Listed Company has a Director on its board who was formerly employed by another entity
(“Entity A”). Entity A is a foreign private issuer incorporated in England. During the period of the Director’s
employment, Entity A owned approximately 50% to 60% of the Listed Company’s outstanding common
stock, but Entity A’s voting power was limited to 49% of the total votes eligible to be cast on any matter
submitted to a vote of the Listed Company’s stockholders. Following the recent sale of a portion of its
holdings, Entity A now owns less than 10% of the Listed Company’s common stock and holds less than 10%
of the voting power.

Entity A prepares its financial statements in accordance with U.K. GAAP, and such information is available
to U.S. investors through Entity A’s filings with the Securities and Exchange Commission. For the past three
years, Entity A has held less than 50% of the voting power in the Listed Company’s securities.
Consequently, the Listed Company was considered an “associate” and was not consolidated as part of
Entity A’s financial statements.

Issue: Based on these facts, is the Director precluded from serving as an independent director to the Listed
Company, pursuant to Rule 4200(a)(15)(A) or IM-42007?

Determination: No. NASDAQ determined that the Listed Company’s board is not precluded from finding
that the Director is independent, since Entity A held less than 50% of the voting power in the Listed
Company'’s securities during the previous three years and did not consolidate its financial statements with
those of the Listed Company. Accordingly, Entity A is not the parent of the Listed Company within the
meaning of the Rule and IM-4200.

This interpretation provides guidance based on the rules in effect at the time of issuance. Effective April 13,
2009, NASDAQ restructured and renumbered its listing rules. A table that maps the location of the old rules
to where they now reside is available. To view the table, please click here. No substantive changes were
made to the rules by this restructuring. To view the current Listing Rules, please click here. Please note
that other substantive changes may have been made since this interpretation was issued.
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Rule 4350(i)(2): Exceptions to the shareholder approval requirements may be made upon application to
NASDAQ when: (A) the delay would seriously jeopardize the financial viability of the enterprise; and (B)
reliance by the company on this exception is expressly approved by the audit committee or a comparable
body of the board of directors. A company relying on this exception must mail to all shareholders no later
than ten days before issuance of the securities a letter alerting them to its omission to seek the shareholder
approval that would otherwise be required and indicating that the audit committee or a comparable body of
the board of directors has expressly approved the exception.

Rule 4351: Voting rights of existing shareholders of publicly traded common stock registered under Section
12 of the Act cannot be disparately reduced or restricted through any corporate action or issuance.
Examples of such corporate action or issuance include, but are not limited to, the adoption of time-phased
voting plans, the adoption of capped voting rights plans, the issuance of super-voting stock, or the issuance
of stock with voting rights less than the per share voting rights of the existing common stock through an
exchange offer.

IM-4351. Voting Rights Policy: [NASDAQ’s] Voting Rights Policy is based upon, but more flexible than,
former SEC Rule 19c-4. Accordingly, The NASDAQ Stock Market will permit corporate actions or issuances
by NASDAQ issuers that would have been permitted under Rule 19c-4, as well as other actions or
issuances that are not inconsistent with this policy. In evaluating such other actions or issuances, NASDAQ
will consider, among other things, the economics of such actions or issuances and the voting rights being
granted. NASDAQ's interpretations under the policy will be flexible, recognizing that both the capital markets
and the circumstances and needs of NASDAQ issuers change over time.

Relevant Facts: A company proposes to issue convertible preferred stock and a warrant (the “Preferred
Stock” and the “Warrant”, respectively) to a group of investors (the “Investors”). In addition, as a condition to
making the investment, the Investors are requiring that the principal amount and the accrued and unpaid
interest of the outstanding debentures previously issued by the company to other investors be converted into
Preferred Stock at the first closing (together with the Preferred Stock and the Warrant, the “Proposed
Transaction”).

The Preferred Stock will vote on an as-converted basis; however, the Investors will not be entitled to vote on
the shares to be issued in the second closing. Additionally, the Investors will be entitled to nominate two
directors to the company’s board of directors. The company’s board is currently comprised of seven
directors. Assuming the Investors’ nominees replace two current directors, the Investors’ representation on
the board would equal approximately 29%.

As structured, the Proposed Transaction would require shareholder approval. The company represented
that a delay in the completion of the Proposed Transaction, due to the need to secure shareholder approval,
would seriously jeopardize the financial viability of the company. Accordingly, the company sought relief
from NASDAQ'’s shareholder approval rules, pursuant to the Financial Viability Exception (the “Exception”)
available under Rule 4350(i)(2), stating that its cash and cash equivalents could not sustain the company
through the duration of the proxy solicitation process and that without the Exception, it would significantly
curtail, or cease entirely, its operations and/or file for bankruptcy protection. The company noted that its
audit committee had approved the reliance on the Exception.

The company is requesting the Exception solely for the issuance of $15 million in Proposed Transaction at
the first closing. Subsequently, the company will seek shareholder approval for the remaining $10 million
investment prior to a second closing.

Issue: Is the company eligible for a Financial Viability Exception, pursuant to Rule 4350(i)(2)?

Determination: Based on a review of the circumstances described above, NASDAQ determined to grant
the company’s request for an exception from the shareholder approval requirements because without the
requested exemption the company would have no alternative to meet its capital requirements and may have
to seek bankruptcy protection in the event that the transaction was delayed. The company was required to
send a letter to all shareholders and to issue a press release describing the transaction at least ten days
prior to closing the transaction and alerting shareholders of the company’s omission to seek the shareholder
approval that would otherwise be required.



Issue: Is the issuance of the Preferred Stock consistent with Rule 4351, NASDAQ's Voting Rights Rule,
and IM-4351, NASDAQ's Voting Rights Policy?

Determination: NASDAQ determined that because the Preferred Stock will vote on an as-converted basis
and may be converted at a discount to market value, the issuance of the Preferred Stock would be
presumed to be prohibited. See, e.q., IM-4350-1. However, NASDAQ noted that under the Voting Rights
Rule and Policy, it is appropriate to consider whether an issuance is designed to “rescue” a company in
financial distress. In such cases, it may be permissible to issue preferred stock with heightened voting
protection that is consistent with the reasonable expectations of investors willing to provide additional equity
to the company in these circumstances. See Section I1.C.2 of SEC Release No. 34-35121. Accordingly,
based on the company’s assertion that the voting rights provisions of the Preferred Stock as described are
the only basis on which the Investors are willing to proceed with the Proposed Transaction, the company’s
representations regarding its financial situation, and the analysis of the voting rights in these circumstances,
NASDAQ concluded that the Preferred Stock conversion and voting provisions are consistent with the
Voting Rights Rule and Palicy.

This interpretation provides guidance based on the rules in effect at the time of issuance. Effective April 13,
2009, NASDAQ restructured and renumbered its listing rules. A table that maps the location of the old rules
to where they now reside is available. To view the table, please click here. No substantive changes were
made to the rules by this restructuring. To view the current Listing Rules, please click here. Please note
that other substantive changes may have been made since this interpretation was issued.
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Rule 4350(i)(1)(A): Each issuer shall require shareholder approval ... when a stock option or purchase plan
is to be established or materially amended or other equity compensation arrangement made or materially
amended, pursuant to which stock may be acquired by officers, directors, employees, or consultants.

IM-4350-5. Interpretative Material on Shareholder Approval for Stock Option Plans or Other Equity
Compensation Arrangements: Rule 4350(i)(1)(A) requires shareholder approval when a plan or other
equity compensation arrangement is established or materially amended. For these purposes, a material
amendment would include, but not be limited to, the following: (1) any material increase in the number of
shares to be issued under the plan (other than to reflect a reorganization, stock split, merger, spinoff or
similar transaction); (2) any material increase in benefits to participants, including any material change to: (i)
permit a repricing (or decrease in exercise price) of outstanding options, (ii) reduce the price at which shares
or options to purchase shares may be offered, or (iii) extend the duration of a plan; (3) any material
expansion of the class of participants eligible to participate in the plan; and (4) any expansion in the types of
options or awards provided under the plan. While general authority to amend a plan would not obviate the
need for shareholder approval, if a plan permits a specific action without further shareholder approval, then
no such approval would generally be required.

Relevant Facts: A company proposes to amend its existing Executive Deferred Compensation Plan (the
“Plan”), which defers the receipt of both cash and equity compensation in order to delay the current income
tax liability thereon. Participants in the Plan may elect to defer salary, cash bonuses, awards of common
stock, and net shares of common stock resulting from the exercise of stock options. Currently, the Plan has
separate deferral accounts for cash and for common stock. Participants may elect how the cash deferral
account is invested, from among a number of investment funds that the company makes available at its
discretion. Payment of cash deferral accounts is made in cash.

Pursuant to the proposed amendment (the “Amendment”), participants in the Plan would be able to elect to
invest their cash deferral accounts in the company’s common stock. These investments would be made by
purchasing shares on the open market, or possibly directly from the company, at fair market value at the
time of the deferral and payable in kind upon distribution.

Issue: Would the proposed Amendment require shareholder approval under NASDAQ's Rule?

Determination: No. NASDAQ determined that the Amendment will not require shareholder approval
because, as permitted under Rule 4350(i)(1)(A), the proposed change merely provides a convenient way, at
the election of the participants, to purchase shares on the open market or from the company at fair market
value.

This interpretation provides guidance based on the rules in effect at the time of issuance. Effective April 13,
2009, NASDAQ restructured and renumbered its listing rules. A table that maps the location of the old rules
to where they now reside is available. To view the table, please click here. No substantive changes were
made to the rules by this restructuring. To view the current Listing Rules, please click here. Please note
that other substantive changes may have been made since this interpretation was issued.
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Rule 4350(i)(1)(A): Each issuer shall require shareholder approval ... when a stock option or purchase plan
is to be established or materially amended or other equity compensation arrangement made or materially
amended, pursuant to which stock may be acquired by officers, directors, employees, or consultants.

IM-4350-5. Interpretative Material on Shareholder Approval for Stock Option Plans or Other Equity
Compensation Arrangements: Rule 4350(i)(1)(A) requires shareholder approval when a plan or other
equity compensation arrangement is established or materially amended. For these purposes, a material
amendment would include, but not be limited to, the following: (1) any material increase in the number of
shares to be issued under the plan (other than to reflect a reorganization, stock split, merger, spinoff or
similar transaction); (2) any material increase in benefits to participants, including any material change to: (i)
permit a repricing (or decrease in exercise price) of outstanding options, (ii) reduce the price at which shares
or options to purchase shares may be offered, or (iii) extend the duration of a plan; (3) any material
expansion of the class of participants eligible to participate in the plan; and (4) any expansion in the types of
options or awards provided under the plan. While general authority to amend a plan would not obviate the
need for shareholder approval, if a plan permits a specific action without further shareholder approval, then
no such approval would generally be required.

Relevant Facts: A company proposes to amend an equity based compensation plan (the “Plan”), which
currently provides for, among other things, the award of restricted stock. Pursuant to the proposed
amendment (the “Amendment”), the company could grant restricted stock units (“RSUs”), which subject to
vesting, could be redeemed for shares of the company’s common stock. The terms and conditions of RSUs
are, in all material respects, the same as the terms and conditions of restricted stock. Both awards provide
the same economic benefit and have the same tax treatment, accounting treatment, and securities law
implications.

Issue: Would the Amendment be considered a material amendment to the Plan, and as such, require
shareholder approval pursuant to the Rule?

Determination: No. The Proposed Amendment is not considered a material amendment under the Rule
because the Amendment would not result in an expansion of the types of awards available under the Plan.
The RSUs are substantially the equivalent of awards of restricted stock, which are currently permissible
under the Plan. Further, the Amendment does not result in an increase in the number of shares issuable
under the Plan, a material increase in benefits to participants, or an expansion of the class of eligible
participants. Therefore, shareholder approval is not required under Rule 4350(i)(1)(A) and IM-4350-5.

This interpretation provides guidance based on the rules in effect at the time of issuance. Effective April 13,
2009, NASDAQ restructured and renumbered its listing rules. A table that maps the location of the old rules
to where they now reside is available. To view the table, please click here. No substantive changes were
made to the rules by this restructuring. To view the current Listing Rules, please click here. Please note
that other substantive changes may have been made since this interpretation was issued.
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Rule 4350(i)(1)(D)(ii): Each issuer shall require shareholder approval ... prior to the issuance of designated
securities ... in connection with a transaction other than a public offering involving: ... (i) the sale, issuance
or potential issuance by the company of common stock (or securities convertible into or exercisable [for]
common stock) equal to 20% or more of the common stock or 20% or more of the voting power outstanding
before the issuance for less than the greater of book or market value of the stock.

Rule 4351: Voting rights of existing shareholders of publicly traded common stock registered under Section
12 of the Act cannot be disparately reduced or restricted through any corporate action or issuance.
Examples of such corporate action or issuance include, but are not limited to, the adoption of time-phased
voting plans, the adoption of capped voting rights plans, the issuance of super-voting stock, or the issuance
of stock with voting rights less than the per share voting rights of the existing common stock through an
exchange offer.

IM-4351. Voting Rights Policy: [NASDAQ's] Voting Rights Policy is based upon, but more flexible than,
former SEC Rule 19c-4. Accordingly, The NASDAQ Stock Market will permit corporate actions or issuances
by NASDAQ issuers that would have been permitted under Rule 19c-4, as well as other actions or
issuances that are not inconsistent with this policy. In evaluating such other actions or issuances, NASDAQ
will consider, among other things, the economics of such actions or issuances and the voting rights being
granted. NASDAQ's interpretations under the policy will be flexible, recognizing that both the capital
markets and the circumstances and needs of NASDAQ issuers change over time.

Relevant Facts: Pursuant to a proposed private placement (the “Proposed Transaction”), a company plans
to offer convertible Preferred Stock to institutional investors. In connection with the private placement, the
company provided the following information:

e The Preferred Stock will be convertible into common stock at a conversion price of approximately 110%
of the volume weighted average price of the common stock for the five trading days immediately prior to
the signing of the definitive agreement;

e The Proposed Transaction would initially result in an issuance of common stock of 19.2% of the
company’s total shares outstanding (on a pre-issuance basis);

e The Preferred Stock would contain anti-dilution provisions, which adjust the conversion price, such that
it may potentially reduce the conversion price below the market value at the date of the definitive
agreement and also increase the number of shares of common stock issuable in connection with the
Proposed Transaction. However, the shares issued as a result of the anti-dilution provisions would be
subject to a cap that limits the shares issued, in the Proposed Transaction, including shares issued for
anti-dilution adjustments, to 19.9% of shares outstanding on the definitive agreement date, unless
shareholder approval is obtained.

e The Certificate of Designation for the Preferred Stock will include a provision that, unless stockholder
approval is obtained: (i) limits the company’s ability to pay dividends and redemption payments in
common stock; and (ii) caps the total shares issuable upon conversion of the Preferred Stock, including
shares issued for anti-dilution adjustments, to 19.9% of the company’s outstanding common stock (the
“Maximum Issuance”), as of the execution date;

e The Preferred Stock will vote on an as-converted basis with such voting power fixed at the initial
conversion ratio, which is based on a 10% premium to the market price on the execution date, and the
voting power will not be increased as a result of any anti-dilution calculations; and

e The investors participating in the Proposed Transaction will have the right to participate in future equity-
linked financings for one year following the closing, other than strategic investments, underwritten public
offerings and employee and director stock options provided that no investor will be permitted to
participate if such participation will result in such investor holding more than 19.9% of the voting power
of the company unless shareholder approval is obtained. In addition, shares issued under the right to
participation will be included in the Maximum Issuance permitted without shareholder approval.

In January 2004, prior to the company'’s re-listing on The NASDAQ National Market,* the company issued
1,000,000 shares of common stock in a private placement (the “Previous Transaction”) to two funds affiliated

' The company was listed on The NASDAQ SmallCap Market until early 2003, when it was delisted and commenced
trading on the Over-the-Counter Bulletin Board. The company was subsequently approved for re-listing on The NASDAQ
National Market in early 2004.



with a large institutional investor (the “Investor”). Under the terms of the private placement to the Investor,
the purchasers have the right to participate in the company’s future private equity offerings for one year
following the date of closing. The company does not expect the Investor to participate in the Proposed
Transaction, and, if the Investor does participate, such participation is expected to be in the same proportion
as its existing ownership.

Issue: Is shareholder approval required for the Proposed Transaction under NASDAQ's rules?

Determination: No. NASDAQ determined that shareholder approval for the Proposed Transaction was not
required under Rule 4350(i)(1)(D)(ii), since the cap will restrict the potential issuance of common stock to
less than 20% of the company’s pre-transaction outstanding shares and voting power unless shareholder
approval is obtained. In the event th